This article argues that, with the global or cross-border nature of many corporate activities, there is an increasing need for a uniform insolvency law approach to the financial distress of a corporation in the Southern African Development Community. In doing so, the article highlights lessons the community may learn from the Insolvency Act of the Organisation for the Harmonization of Business Law in Africa. Emphasis is given to that organization's success in developing a uniform insolvency act (ie one which is directly applicable in its contracting states). The article also proposes a number of recommendations.
INTRODUCTION
Globalization has caused the world of business to appear smaller each day, not in size but in the ease with which goods and services are accessible to the rest of the world. This is an advance of globalization in the 21st century. It is evident that no country can depend solely on its national law, isolate itself from its neighbours or avoid having contact with other nations. 1 Since insolvency is often an inevitable aspect of business activity, it is necessary for states to develop a uniform insolvency law approach (UILA) to regulate cross-border insolvency disputes. This need was clearly stated by Molengraff when he wrote:
"The increasing international intercourse, the increasing community of interests has gradually led to the realization that [sic] human race does not consist of a collection of as many separate and individual societies of legal communities as there are states, but it constitutes one society, one legal community notwithstanding the fact that legislation and administration of justice are locally different and that the world has been divided into states, just as each has been divided into provinces and districts, for the purpose of orderly administration. The society of mankind constitutes one body that has commissioned the care of certain interests to a number of governments, each operating within an assigned territory. This consciousness is continuously growing and expressing itself in various ways in the field of the law. It is on account of this growing consciousness of the unity of the human race that a world law is coming into being, also in the field of [insolvency law]." 2 Globalization focuses the usefulness of a UILA whose primary aim is the resolution of cross-border insolvency disputes. The underlying objective of a UILA would be to create a level playing field, to avoid a race to the bottom and forum shopping practices. 3 Enacting provisions with these objectives would remove present uncertainty regarding the scope of existing national legislative provisions and restore investors' confidence. 4 The Organisation for the Harmonization of Business Law in Africa (OHADA) and the Southern African Development Community (SADC) are both international organizations created to attain goals shared by their member states. 5 However, the visions of OHADA and SADC are different. In accordance with article 1 of the OHADA Treaty, 6 OHADA aims at the unification of substantive commercial laws of its member states. To this effect, it has adopted nine uniform acts, 7 one of which is the Insolvency Act (OIA). 8 By implication, there is no difficulty in arriving at the proper law or even jurisdiction in the event of a cross-border insolvency dispute within the region. On the other hand, SADC does not operate a uniform commercial law system and as such no attempt has been made to unify the commercial laws or private international rules applicable to cross-border disputes. 9 This invariably means that, in the event of a cross-border insolvency dispute, the debtor will be subject to diverse national insolvency law regimes.
This diverse approach is wasteful and will engender increased transaction costs, and uncertainty as to the applicable law and jurisdiction, which in turn may drive away investors. It also raises "considerable problems for policy 2 Cited in Y Ademola Harmonisation of Laws in Africa (1999, Malthouse Press Ltd) at 44. 3
Pauwelyn defined forum shopping as "a litigant's attempt to have his action tried in a particular court or jurisdiction where he feels he will receive the most favourable treatment or verdict"; see J Pauwelyn "Going global, regional, or both? Dispute settlement in the Southern African Development Community (SADC) and overlaps with the WTO and other jurisdictions" (2004) and programme coordination and harmonisation". 10 With regard to this shortfall and the large volume of cross-border transactions enabled by free movement of goods and services, persons and capital, SADC needs to embark on a comprehensive review and reform of its laws. 11 This will make it easier to identify the applicable law, minimize fraud committed by debtors, expedite the determination of cases, and save time and resources in the resolution of disputes. The moot point, however, is whether there is the need for a UILA in SADC. This article argues that there is, as a considerable number of factors support this view. Luckily, SADC can learn from the benefits of the OIA. 12 This argument is strengthened by OHADA's success in developing a uniform insolvency act (that is one which is directly applicable in its contracting states). As Mazrui aptly admonished, "Africa must stand ready to selectively borrow, adapt, and creatively formulate its strategies for planned development". 13 The overriding aim of this article is to highlight the lessons SADC can learn from the OIA in developing its own UILA. Against this backdrop, the author intends to provide an understanding of SADC and to discuss the factors which support a UILA in the region. 14 This is followed by an understanding of OHADA and the OIA with the view of determining the lessons SADC can learn and concluding with some recommendations for SADC. The current state of affairs in SADC illustrates the need to study the OIA. Studying the OIA would contribute to the corpus of knowledge, as it would provide an understanding of the OIA in SADC; it would also avail SADC member states of the benefits of a UILA.
THE SOUTHERN AFRICAN DEVELOPMENT COMMUNITY
SADC is a "treaty-based organisation", 15 in the sense that it was established within the framework of an agreement 16 between those southern African states (Angola, Botswana, the Democratic Republic of Congo, Lesotho, Madagascar, Malawi, Mauritius, Mozambique, Namibia, Seychelles, South 10 DJ Nangela "Harmonisation of national laws in the context of SADC regional integration:
Analysis of SADC's initiatives in the area of e-commerce" (paper presented at the first annual SADC law seminar series on SADC law, "Building towards regional integration", University Africa, Swaziland, Tanzania, Zambia and Zimbabwe) which are in the process of tying their economies together, to some extent, and which co-operate on various policy levels, be it human rights, politics or social. 17 SADC's main task is to create a development community through regional co-operation and integration for the economic liberation and development of the community. 18 Towards this end, SADC has created community organs to oversee the implementation of its objectives. 19 What is striking though is that SADC member states do not have a common legal tradition, language, currency or uniform commercial insolvency law, and there are no proposals to reform commercial laws in the region. 20 These are all questions which come to mind when an investor or economic operator wants to invest in a region. The diversity within SADC has become even more apparent with the growing intercourse between its member states. 21 This diversity is compounded by the fact that SADC states are not parties to an international convention or treaty on the harmonization of their commercial laws. The consequences of the diversity heighten the urgency for unified commercial legislation, particularly unified insolvency legislation to deal with cross-border insolvency disputes. The key advantage of having one concursus creditorium [insolvency proceeding] is obvious: it ensures a fair division of the company's property among its creditors according to their legal rights. 22 The need for a UILA in SADC Cross-border insolvency refers to a situation where a debtor has assets and debts or both in a number of jurisdictions. Such situations have grown rapidly following the advent of globalization, which rendered the world a global village. When this arises in SADC, the following questions will arise. First, which country's law is applicable to the control of the assets and debts of the debtor? Secondly, in which country's courts will the dispute be litigated? Thirdly, with what ease will a judgment obtained in one country be enforced in another? 23 Hitherto, these questions have not been addressed by any attempt to unify the private international rules applicable to cross-border disputes. This is not a very good picture for a region whose governments are avowedly committed to alleviating poverty and improving cross-border trade. 24 Imagine a debtor in South Africa who has assets or debts in Namibia and Botswana, and against whom insolvency proceedings have been instituted in South Africa. The fact that these countries are not parties to an international convention or treaty on cross-border insolvency 25 means that the assets and debts of the debtor cannot be decided and controlled in South Africa without the assistance of the courts, lawyers and administrative staff of the other states and application of the conflict of law rules of the other states. 26 On the relevance of conflict of laws, Lord Nicholls of Birkenhead explains that:
"Conflict of laws jurisprudence is concerned essentially with the just disposal of proceedings having a foreign element. The jurisprudence is founded on the recognition that in proceedings having connections with more than one country an issue brought before a court in one country may be more appropriately decided by reference to the laws of another country even though those laws are different from the law of the forum court." 27 For his part, Prosser describes the realm of conflict of laws as "a dismal swamp, filled with quaking quagmire, and inhabited by learned but eccentric professors who theorized about mysterious matter in a strange and incomprehensible jargon". 28 For Mason, conflict of laws "ignores the challenges that globalization presents to laws affecting a state's participation in cross-border trade and commerce". 29 Conflict of laws is an impediment to cross-border commercial activity. 30 It impairs states and individuals from not only entering into cross-border transactions, but also their participation in such transactions, for fear of the unknown. Similarly, it impedes the achievement of the objectives of economic integration schemes and the economic development of southern African states. 31 It is prodigiously for these reasons that this article invites SADC to end the legal balkanization of the different insolvency laws in all their forms and embrace a UILA to facilitate trade and investment and the resolution of cross-border insolvency disputes in the region. 32 The need for the recognition of foreign proceedings, orders and officials and the enforcement of foreign judgements in proceedings in SADC can be concluded from the reports of the few cases there have been. 33 Sackstein NO v Proudfoot SA (Pty) Limited 34 (Sackstein) demonstrates the consequences of lack of co-operation and the need for an appropriate legal facility to provide for cross-border claims. 35 The facts of the case were as follows. Tsumeb Corporation Limited, a Namibian company (TCL Namibia), was registered in South Africa as an external company (TCL SA). 36 The companies were placed under provisional liquidation in Namibia and South Africa respectively. 37 As a result of a scheme of arrangement entered into under section 311 of the Namibian Companies Act, 38 TCL Namibia was discharged from liquidation, meaning it was no longer insolvent. Sackstein was appointed liquidator in South Africa. In the absence of a binding insolvency convention between South Africa and Namibia, Sackstein was required to approach the Namibian High Court for recognition, with the aim of impeaching voidable transactions relating to the property of a company situated outside South Africa. However, instead of approaching the Namibian High Court for recognition with the aim of invoking the Namibian avoidance, 39 Sackstein brought an action against Proudfoot Limited, a South African company, to recover payments made to it by TCL Namibia 40 on the grounds that TCL Namibia and TCL SA were one and the same entity.
The question that arose was whether Sackstein was entitled to impeach voidable transactions relating to the property of a company situated outside South 31 B Gbenga "Transnational law, unification and harmonisation of international commercial law in Africa" (1994) Africa. Relying on South Africa's Insolvency Act 41 (SAIA) and the doctrine of territoriality, the Witwatersrand local division held in favour of Proudfoot on the basis that "the South Africa liquidator [Sackstein] had no power to impeach these dispositions" 42 because it was an act of the Namibian company and not that of South Africa and also because a liquidator's powers to impeach could only be exercised in respect of transactions in their respective country. 43 Within the OHADA context, there would be a different and more desirable outcome because countries are subject to a certain legal regime. However, it is important to note that the OIA applies to joint treatment of insolvency proceedings. Joint insolvency may result from two instances. First, it may result when an enterprise has assets or debts in a number of jurisdictions. Secondly, it may result when a company registered, say, in Cameroon is a subsidiary of a parent company located in, say, Senegal. In both instances, collective or simultaneous proceedings with extra-territorial effect may be commenced against the debtor. It is equally important to note that dispositions made during the "suspect period", 44 not for value, or where the debtor's obligations far outweigh those of the other party 45 can be set aside by the court upon the administrator's request. 46 This is to avoid any preferential treatment of a creditor over other creditors or fraudulent transfer of the debtor's assets. In doing so, the administrator must prove that the disposition was not made for value, in the ordinary course of business or to favour a particular creditor over others (by making payment of pre-existing debts). 47 Considering that Sackstein occurred within the OHADA region, both companies would be regarded as one and the same entity. Given that only the branch was insolvent, secondary proceedings would be opened in respect of the branch and, if the dispositions of the parent company affected the branch, then the liquidator appointed for the branch would be required under the OIA to collaborate with the appointed administrator of the parent company in setting the disposition aside in accordance with the OIA. The liquidator of the branch would not need to apply for recognition in the court of the country where the administrative proceedings commenced because recognition would be automatic.
Apart from the difficulties encountered in seeking to collect assets in a foreign jurisdiction, the risk local creditors faced in receiving payment from a foreign company registered as an external company is another major problem. 48 Scott JA in the leading case of Ward v Smith and Others: In re Gurr v Zambian Air Ways Corporation Ltd avers that "where there is both local concursus [proceedings] and a foreign concursus, it may well be that one group of creditors will either be favoured or disadvantaged depending on the location of the company's assets". 49 By implication, creditors in the country in which assets of the debtor are located would be highly favoured. This is evident in South Africa where, under common law rules, local creditors enjoy preference over foreign creditors regarding assets located within the republic. 50 Accordingly, the words of Forsyth are very important when he said "only those whose whole cause of action arose within the republic or who is an incola of the republic shall … acquire any right to prove [sic] secured or preference claim". 51 This was confirmed by Chief Burton R in the petition of Hourani when he said: "[w]ithout efforts towards coordination between the laws and tribunals of different jurisdiction, a degree of asset waste and turmoil from failed cross-border transactions is virtually certain to result when selfish interested creditors seek to gain advantage for themselves under one's country [sic] system regardless of the impact on other creditors." 52 While there is nothing wrong with personal initiatives, they cannot be applied without regard to the foreign element. Equally, the question of recognition and enforcement of foreign proceedings, orders and officials remains largely a domestic matter. South African courts, like their counterparts in other SADC states, require the trustee or liquidator of the debtor who wishes to retrieve assets in a foreign state to file with the relevant foreign court a request for recognition 53 which in the respective countries may be done on the basis of comity and convenience. 54 In Ex parte Wessels and Venter NNO: In re Pyke-Not'Insolvent Estate, 55 the South African court added a new condition for recognition when it stated that "recognition should only be given where the applicant can make out a prima facie case or has a reasonable prospect of success". 56 It implies that an official seeking to recover assets must ensure that the case has a reasonable chance of success. In Namibia, the courts can only confirm a provisional order or judgment and enforce a foreign judgment if it is final. 57 Another significant reason is to protect employees during insolvency. Corporate insolvency affects parties with interests 58 and investment in the corporation, but its impact on employees is significant. 59 This is because of employees' contributions 60 and the losses they suffer. There is the risk of loss of employment, wage and other compensation claims and pension savings in the case of pensioners. While there is broad acknowledgment of these losses, there is no uniform approach in SADC regarding employee protection. To illustrate this point, upon insolvency in South Africa, employment contracts terminate automatically 45 days after the appointment of the final trustee or liquidator. This is subject to compensation being payable for damages sustained as a consequence of that termination. 61 The differences between SADC countries in this regard lie in employees' positions on the ladder of payments. In South Africa, employees occupy the fifth position; in Namibia it is the sixth and it is the fourth in Botswana. 62 It should however be mentioned that these countries recognize the preferential rights of employees but do not provide for compulsory insurance or a guarantee fund to pay salaries and other benefits in arrears at the time of insolvency, as provided in part III of the International Labour Organization Convention on Insolvency. 63 This indicates that, in the event of bankruptcy, employees are paid from the proceeds of the insolvent estate. In principle, rights of all secured creditors rank in priority to those of employee creditors, meaning secured creditors are paid before employees.
Another significant difference lies in the rights and obligations of employees in respect of the transfer of an undertaking under circumstances of insolvency. In the South African context, once it is ascertained that a business is being transferred in insolvent circumstances, the consequences are that the new employer is automatically bound to all existing contracts of employment and all rights and obligations between the previous employer and each employee, 64 under the Labour Relations Act. 65 This implies that an employer cannot dismiss an employee for reasons related to the transfer except after agreement with employees' representatives upon disclosure of all relevant information. 66 In Namibia, as in Botswana, there is no express duty on the new employer to take over the contracts of existing employees and no prohibition on dismissal for reasons related to such transfers. 67 In consequence, there would be unfair competition and the risk of a destructive race to the bottom or so-called "social dumping". 68 Hugh Mosley explains how the phenomenon of social dumping operates:
"Social dumping as a type of unfair competition based in sub-standards [sic] employment practices could take place in at least three inter-related ways: (1) through the displacement of high-cost producers by low-cost producers from countries in which wages, social benefits and the direct and indirect costs entailed by protective labour legislations are markedly lower; (2) firms in high labour cost countries would be increasingly free to relocate their operations, thereby strengthening their bargaining power vis-à-vis their current workforce … to exert downward pressure on wages and working conditions; (3) individual states might be tempted to pursue a low-wage and perhaps even anti-union labour market strategy as part of their effort to catch up economically." 69 Social dumping is detrimental to infant industries in the sense that it leads to unhealthy competition and even the closure of the home industries. While businesses will be attracted to areas with low labour standards, labour will be attracted to areas with high standards. This inequality must be addressed for the economic growth of the SADC countries. From this background, it appears essential that SADC has a UILA. After all, one of SADC's objectives is "to harmonize [the] political and socio-economic policies and plans of [its] member states". 70 Luckily, it has the benefits experienced by OHADA to learn from. This is because OHADA is the only regional entity that has successfully enacted a uniform insolvency act which is directly binding and applicable in its contracting states.
ORGANISATION FOR THE HARMONISATION OF BUSINESS LAW IN AFRICA
This section examines OHADA and its OIA with the aim of determining the lessons SADC can learn.
OHADA
The beginnings of OHADA can be traced to the signing of the Port Louis Treaty on the Harmonization of Business Law in Africa, which entered into force in 1995. 71 72 The constitutions of most of the member states, requires the intervention of the national parliament for its authorisation. 73 The immediate effects of ratification are to modify the internal laws of the signatory states and engage those states financially. 74 In other words, following ratification member states are obliged to apply the uniform acts and contribute financially towards the functioning of OHADA's institutions.
Anglophone Cameroon (which operates both civil and common law systems and has both French and English as official languages) 75 is distinct from the other member states because it inherited a common law system of law from the British. 76 The other member states inherited French civil law from their colonial past and OHADA's official language was French. 77 However, this is changing, 78 as OHADA embraces other African countries. 79 In a bid to involve all African states, without concern for language or history, article 42 of the OHADA Treaty was amended. 80 The new article 42 provides for four official languages: French, English, Spanish and Portuguese. The author commends OHADA for its effort and postulates that the new article 42 will have a farreaching effect on the membership of OHADA. It will encourage other African states to join the organization.
The new article 42 not only portrays OHADA's effort in integrating English, Spanish and Portuguese-speaking African states into the system, but is also a laudable step towards fulfilling article 53 of the OHADA Treaty, which gives every member and non-member of the African Union the opportunity to join OHADA. It is noteworthy that the new article 42 emphasizes the supremacy of the French language in which the uniform acts are first published before being translated into the different languages. In the event of a conflict between the different translations, the French version prevails. 81 This situation raises the issue of the authenticity of the translated versions of the uniform acts.
OHADA is an organization that strives for the harmonization of business law in Africa. 82 Underlying this is the aim to attract foreign investment in order to foster regional economic integration and development of the member states. 83 To this effect, nine uniform acts have been adopted by the Council of Ministers 84 and five institutions created to oversee the implementation of OHADA's objectives. 85 Considering the benefits to be derived from a unified business law, many African leaders have agreed to the extension of this priceless tool of economic integration to their respective countries. Nigeria, Ghana, Liberia and Angola have expressed interest in joining OHADA. 86 This is a sign of confidence in the OHADA initiative. The initiative has also attracted the attention of the international community which, through the World Bank, European Union (EU) and United Nations Development Programme, has significantly contributed to and participated in its projects. 87 80 Above at note 6. 81 Revised OHADA Treaty, art 42. 82 OHADA Treaty, art 3. 83 Id, art 1. 84 Id, art 2. The tenth universal act will be on contract law; see M Fontaine "OHADA uniform act on contract law: Explanatory notes to the preliminary draft", available at: <http://www.unidroit.org/english/legalcooperation/ohada%20explanatory%20note-e. 
Overview of OHADA Insolvency Act
Although Anglophone Cameroon adopted a common law system, 88 the provisions on insolvency in its respective jurisdictions are in pari materia [have the same subject matter] as the provisions in the other OHADA states. Hence, the legal basis for the settlement of insolvency disputes in the contracting states is the OIA and it is largely considered as it stands today. The act is composed of 280 articles divided into eight titles of unequal dimension. In contrast with other models, the OIA is not a comprehensive piece of legislation, in that it does not provide for personal and corporate insolvencies. It is still uncertain whether unitary legislation will be adopted in the near future to provide for all types of debtors. Nonetheless, the OIA has helped to harmonize conflict of laws regarding the applicable law and jurisdiction to open insolvency proceedings in the OHADA region. Under the OIA, the registered office or principal place of business and possession of assets are the criteria for starting insolvency proceedings. The act has also made it easier for parties to determine the place of jurisdiction and applicable law over insolvency disputes, which in turn helps to minimize fraud. In the words of article 25 of the OIA, insolvency refers to the inability of a debtor to settle his current liabilities with his available assets. 89 To this end, the OIA offers contracting states three types of collective procedure. 90
Collective insolvency procedures
The OIA reflects in its key points French national insolvency law as it stood in the mid 1990s. 91 It provides for three different types of collective procedure: preventive settlement procedure (PSP); administration; and liquidation procedures otherwise called insolvency procedures. 92 These procedures apply to any natural or corporate body with the status of a trader, any non-trading corporate body and any public or private corporation. 93 In other words, they apply to persons with the status of a trader 94 excluding partners of partnerships, individuals, utility companies and insurance companies. 95 The collective nature of the proceedings implies a stay of individual proceedings by creditors against the property of the debtor. 96 This is to ensure an orderly and equitable distribution of the debtor's assets.
The principle of equality between creditors is the preoccupation of insolvency practitioners in the treatment of international collective proceedings. This principle is manifested through a number of rules. The first relates to the liberty of creditors to prove their claims in any of the proceedings, whether principal or secondary. 97 This relieves poor creditors from having to prove their claims in foreign jurisdictions. The second rule relates to the principle of restitution, under which a creditor who has received payment in one proceeding is required to return to the administrator or liquidator what he obtains. 98 Accordingly, a creditor who receives in one proceeding may not participate in other proceedings open in other states relating to the same debtor unless creditors of the same rank have received an equivalent payment. 99 This is to prevent preferential treatment of creditors. The third rule relates to the transfer of surplus from one proceeding to another. 100 This happens in the case of multiple proceedings, that is where proceedings are open in a number of countries in relation to the same debtor. 101 In principle, employees enjoy priority rights over other creditors for any outstanding wages and salaries due under their contracts of employment. 102 Given that there is no redundancy or wage guarantee fund for the payment of employees, the amount is paid from the proceeds of the insolvent estate and is determined by the national employment law of the member states. Below the employees are secured creditors, followed by unsecured creditors. 103 It must however be acknowledged that the granting of these procedures will depend on the financial situation of the debtor as envisaged in the expert's report. 104 The fact is the debtor must be on the verge of insolvency or under threat of insolvency before he can apply for a PSP. This is evidenced by the debtor's financial statement and the expert's report. Once it is ascertained that the debtor is under threat of insolvency, a PSP will be granted. A telling example is that of the Batoula (Pty Ltd) Company of 106 and investigation by the appointed expert (Yimgnia Crispin), the company was subjected to a PSP. 107 The granting of a PSP suspends all pending lawsuits, except those relating to "employees due wages" or the acknowledgement of rights or disputed debts. 108 It also prohibits the debtor from making any payment or redeeming any securities except with the authorization of the president of the competent court. 109 On the other hand, the granting of insolvency orders is in respect of insolvent debtors. 110 That is, against debtors who are unable to meet their liabilities with their available assets (balance sheet insolvency). 111 The difference between the insolvency orders lies in the purpose for which they are designed. While liquidation is designed for the realization of the assets of an insolvent debtor for the satisfaction of his creditors' claims, an administration procedure [redressement judiciare] is designed to rescue financially troubled debtors who are capable of survival. According to Awusu-Ansah, 112 administration "has the effect of placing the debtor under 'compulsory assistance' for the administration and disposal of his property". 113 As in France, it takes effect from the date of its pronouncement. 114 Any objection or appeal to the procedure must be made within 15 days from the date of publication of the judgment. 115 In Sonsbhy v Tangui Petroleum Company, 116 the Court of Appeal of Ouagadougou rejected an appeal for non-compliance with the deadline.
International collective procedures
The international collective provisions are part and parcel of the OIA, applicable only in the event of cross-border disputes. The essence therefore is to facilitate cooperation between the member states and the tasks of the liquidator or administrator. It is worth mentioning that these provisions are inspired by several international instruments, such as the European Convention on Insolvency Proceedings, 117 119 Unlike the OIA, the Model Law is not a convention but a law designed for adoption by any country in dealing with cross-border insolvency issues. 120 Furthermore, it is flexible in that it gives enacting states the option to add or omit some provisions of the law in order to fit in their national jurisdictions. 121 Like the OIA, it provides for two types of insolvency proceedings: foreign main and foreign non-main proceedings. 122 The OIA provisions also reflect several issues of the EU Regulation on Insolvency Law (EU Regulation). 123 To mention a few, both the OIA and the EU Regulation provide for main and secondary proceedings, and provide the registered office or principal place of business criteria for opening main proceedings. 124 In addition, both laws entrust the liquidator with the responsibility of taking measures necessary to ensure the publication of the liquidator's order on the request of a member state. 125 A cross-border dispute sets in when a debtor has assets across a number of jurisdictions; when this happens, there will still only be one set of proceedings, referred to as "primary collective proceedings". If primary collective proceedings are opened in one country, the judgment instituting the proceedings will be res judicata [a matter that has been finally adjudicated] in the territory of the other member states. 126 Creditors in other member states are entitled to institute their claims in that country, 127 and the insolvency practitioner (administrator or liquidator) may exercise his powers in any of the member states as long as no other collective proceedings have been initiated in that state. 128 This is to ensure that local and international creditors are protected. However, the commencement of primary collective proceedings does not bar the commencement of "secondary collective proceedings". 129 For example, if a debtor has its registered office in Cameroon and branches in the Ivory Coast and Senegal, primary collective proceedings will be opened in Cameroon and secondary collective proceedings in Senegal and in the Ivory Coast respectively.
The case of Attiba Dennis and Others v Multinational Air Afrique Companies and Others 130 is a "landmark victory for the OHADA initiative and marks the beginning of confidence" in the OIA. 131 Air Afrique, a multinational airline, was the pride of Africa with over 46,000 employees. It was owned by 11 OHADA member states, 132 Air France, the French Development Agency and three private stockholders. 133 The company experienced severe financial difficulties due to poor management and badly negotiated Airbus lease agreements. In an attempt to keep the company running, the 11 member states met the World Bank (WB) to devise modalities for assistance. This failed because the member states did not accept the WB's suggestions of privatization and restructuring. 134 For its part, Air France suggested renaming the company New Air Afrique and bringing in new investors. 135 This was found to be complicated and thus was rejected. 136 In accordance with article 25 of the OIA, the company filed for bankruptcy in Abidjan where it had its centre of administration. Taking into account the fruitless rescue attempts and the degree of the company's indebtedness, the court decided on liquidation. 137 
Lessons learned
The first lesson relates to the realization that collective effort is necessary in an era of globalization. When states cooperate in the enactment of an insolvency law, one end result should be that the contracting states will enjoy a simple, modern and accessible insolvency law. The advantage of this is that it facilitates the movement of assets from one country to another, cooperation between insolvency practitioners and settlement of cross-border insolvency 129 disputes. The second lesson relates to the provisions of the OIA being selfexecuting so as to enjoy precedence over nationally enacted insolvency law. 138 This implies that, upon ratification of the OHADA Treaty by a state, the state becomes automatically bound by the provisions of the treaty, OIA and other uniform acts. 139 This eliminates every possibility of escape by contracting states from their international obligations and thus creates a sense of unity of purpose among the contracting states. Because the provisions of the treaty and the uniform acts are automatically binding upon ratification, the treaty makes no provision for sanctions.
Thirdly, the OIA envisages the "creditor wealth maximization vision" which sees insolvency as a process of collecting debts for creditors and a response to the common pool problem (wiping out debts). Once any of the collective insolvency proceedings set in, there is an automatic stay of individual proceedings against the debtor. 140 This of course protects vulnerable creditors. The creditors concerned are those whose claims arose before the judgment which put the debtor into collective proceedings. Added to this is the fact that the OIA does not provide for a discharge. Under the OIA, a debtor is discharged from all his liabilities and disqualifications and is restored to his civil and commercial status only after payment of his debts in full. 141 Moreover, the OIA establishes a corporate rescue regime with a dual procedure: composition and administration. According to this procedure, when a company is insolvent and prospects of recovery are good, the company is required to file an application for administration alongside an offer of composition. 142 It is equally important to note that the OIA applies in and outside formal insolvency proceedings and that insolvency representatives are known are "administrators" in the case of business rescue and "liquidators" in the case of a company which is wound up. The OIA does not state the grounds for the appointment of insolvency representatives. The insolvency representatives are not practitioners, but judges appointed in their personal capacity as judges to handle insolvency proceedings. They receive salaries for their services as servants of the state in the administration of insolvent estates. 143 The judges do not attend any professional school 144 to acquire knowledge of the administration of insolvent estates, as is the case in South Africa and the rest of the developed world. Based on the author's knowledge of insolvency law and practice, an insolvency practitioner should be able to draft a liquidation, distribution and contribution account; however judges within the OHADA region possess little knowledge of these issues. Therefore, it remains to be seen how insolvent estates will be administered within the OHADA region. In addition, insolvency issues are a court driven process. The OIA gives the courts too many arbitrary powers to serve what they consider to be collective interests and to ensure the effectiveness of collective proceedings. It is essential to note that there is no specialized commercial or insolvency court for the settlement of both national and international insolvency disputes within OHADA. Rather, there are general courts which vary from one member state to another. This diversity is an obstacle to the drafter's drive for uniformity. In Cameroon, for example, whether a court is considered competent in commercial matters is determined by the size of the disputed claim. When the amount of the disputed claim is less than 500,000 CFA francs, 145 the matter is set down for hearing before the court of first instance but, if it exceeds that amount, it is set down for hearing before the High Court of Cameroon. In Mali, an application to commence insolvency proceedings is filed before the Commercial Court; in the Ivory Coast it is the Civil and Commercial division of the competent court; in Senegal it is the Regional Tribunal; and in Burkina Faso the High Court.
However, there is a supranational court for the settlement of commercial disputes: the Cour Commune de Justice et Arbitrage 146 [the Common Court of Justice and Arbitration] (CCJA). This special court is in charge of disputes relating to the application and interpretation of the OHADA Treaty and the uniform acts. 147 As the Supreme Court, it hears appeals against decisions of the national appeal and lower courts of the member states. 148 The national courts retain jurisdiction at first instance and the CCJA has jurisdiction on appeal. 149 Decisions of the CCJA are res judicata and enforceable in the member states. 150 In the event of a conflict of jurisdiction between a national supreme court and the CCJA, when in fact the matter falls within the jurisdiction of the CCJA, the national supreme court must decline jurisdiction over the matter and refer the case to the CCJA. 151 If the CCJA does not have jurisdiction, then the matter will be referred to the competent national court which will hear the case. 152 Ultimately, OHADA's success in adopting a uniform insolvency act, presupposes other things, such as the stage of integration in the region and, most importantly, the willingness of the contracting states to harmonize their business law. In a nutshell, commitment by states is a prerequisite for a successful integration process without which the whole project will remain "pie in the sky". As Ruppel rightly pointed out, "without political will and good faith on the part of … states to meet and comply with their obligations as spelt out in ratified treaties and conventions, economic regional integration is likely to remain a concept on paper". 154 
RECOMMENDATIONS
The debate on the enactment of a uniform insolvency law approach revolves around the method to establish such an approach and the form of the legislation. Smits distinguishes between the centralist and the non-centralist method of creating uniformity. According to him, the traditional centralist method creates uniformity by way of a binding treaty: a method he argues had not been very successful in the field of private law. 155 The non-centralist method establishes uniformity by way of principles which serve as a model. 156 From this, the author argues that, in order to warrant a higher degree of legal certainty, transparency and predictability, the provisions of the unified legislation should be contained within a legal framework (treaty) that actually imposes a duty of adherence on member states. Such a framework would facilitate member states' understanding of their own and shared interests, information gathering and exchange of ideas. 157 The adoption of a treaty would serve as an indication that states are willing to integrate their economies and comply with the treaty provisions.
The fear of non-compliance is one of the major challenges which, according to many, stifle potentially beneficial cooperation between states. Mike Campbell v Republic of Zimbabwe is a telling example. 158 In this case, the government of Zimbabwe expropriated a number of white owned agricultural lands. This followed an amendment to the country's constitution. Section 16B(2) of the Zimbabwe Constitution 159 reads in relevant part as follows: "(a) all agricultural land … is acquired by and vested in the state with full title therein …; and (b) no compensation shall be payable for land referred to in paragraph (a) except for any improvements effected in such land before it was acquired". 160 Mike Campbell (Pvt) Ltd and William Michael Campbell, whose lands were expropriated, filed an application with the SADC Tribunal challenging the taking by the state of their lands. The applicants contended that the land acquisition process was racist and contravened article 6 of the SADC Treaty which outlaws arbitrary and racially motivated government action. 161 The tribunal concluded that the Republic of Zimbabwe was in breach of its obligations under 4(c) and 6(2) of the SADC Treaty. This ruling is considered to be a landmark decision which will without doubt influence the legal landscape in the region. According to Voeten, 162 non-compliance is not a wilful act but arises from a number of issues, including the complexity of the implementing agreement, the ambiguity and indeterminacy of treaty language, limitations on the capacity of parties to carry out their undertakings, and the temporal dimension of social, economic and political changes contemplated by regulatory treaties. 163 In trying to address the issue of non-compliance, the provisions of the treaty and those of the unified legislation should be directly applicable in the member states. This would signify the loyalty and fidelity on the part of the member states in the observance, in good faith, of the treaty provisions, "being an element of the principle of pacta sunt servanda [agreements must be kept], according to which [member states] have the obligation to observe" 164 and comply with their treaty obligations. 165 In addition, the SADC Council of Ministers should be empowered as a "guardian of treaties", responsible for making sure that the provisions of the treaty and unified legislation are properly applied in all member states. 166 Like the European Commission, the council should be able to bring before the SADC Tribunal enforcement proceedings against a non-complying state. 167 Preceding this, the concerned state should be given an opportunity to submit its observations. 168 As regards the form of the insolvency legislation, the author suggests unified legislation, applying equally to both individual and corporate insolvency, as far as possible. 169 Unified legislation saves costs and avoids conflict and duplication, which according to Boraine and Van der Linde "create difficulties with interpretation". 170 In other words, many aspects of insolvency which affect individuals and corporate insolvency should be the same. 171 The Cork Committee of England made a good point in support of this contention when it said:
"We feel that there is a sound basis for this unification approach, for the material form of the debtor may be dictated as much by history, tax advantage or legal protection as by any other consideration. For example, a family business may be conducted as a partnership or through the medium of a limited company. Such differences should not obscure the essential unity of the relationship between the debtor, the creditors of the debtor and other interests." 172 Policy choices regarding the debtors, their creditors and other interests should be balanced. To guarantee continuity in business, debtors should be given the opportunity to make a fresh start (discharge) and opportunity to restructure potentially viable businesses. In addition, the law should guarantee certainty in capital markets so that lenders can make prudent lending choices, before, during and after insolvency. 173 As for employees, 174 they should be granted absolute priority for all outstanding claims over other creditors. 175 Added to this, a mixture of both a guarantee fund mechanism and wage protection or "fund for compensation" should be developed for cases of closure or lay-off. This is with the view of providing employees with timely financial relief. 176 As to its sources and management, the fund should be managed by a government representative and receive contributions from social security schemes, employees' salaries and wages, and other state sources. 177 To ensure that the law is well received and not resisted, it should be given a community-based perspective. Accordingly, a working committee should be established, composed of the different stakeholders. The committee should be entrusted with the task of investigating the feasibility of the project, carrying out a comparative study on the subject and preparing a draft document, which could be called "comparative insolvency law of SADC". Interestingly enough, a regional centre for studies on integration and SADC law was established at the Eduardo Mondlane University, Maputo, Mozambique to this effect. The draft document should be sent to a committee of experts from the region: senior civil servants, magistrates, lawyers, notaries, academics and representatives of the business world. The main task of the committee should be to draw up the text following a comprehensive report by the regional centre, taking into account the legal peculiarities of each legal system. Not only will such a legal norm gain importance in the future, but it will also promote flexibility and bring together common law and civil principles, and hence be widely acknowledged.
To promote institutional collaboration among the SADC institutions, once the text has been drafted, it should be sent to the member states and the SADC national committees for comment, and to the tribunal and the Integrated Committee of Ministers for their advisory opinions and to verify whether the draft version accords with the treaty and the general spirit of SADC. One month should be allowed for comments and opinions. This process is important for the member states and the tribunal. While it gives the member states an opportunity to acquaint themselves with the new law, it gives the SADC tribunal the opportunity to understand the philosophy behind the OIA, which will help it in rendering its judgments. At the close of the consultative period, the comments and the advisory opinions would be forwarded to the committee of experts. The committee would finalize the draft version, taking into account the observations and comments of the member states and opinions of the tribunal and Integrated Committee of Ministers, and then forward the final copy to the SADC Summit for adoption.
To have successful legislation implemented, it is most useful for SADC states to recognize the importance of the project and to accept all that contributes to this goal, through giving their full support and ceding or transferring a certain amount of their sovereignty. Issues of sovereignty are encountered when it comes to integration, and successful economic regional integration requires such concerns to be dealt with sensitively and effectively. 178 Given its relevance and place in such a project, SADC member states should be prepared to cede part of their sovereignty to SADC. To do so, the member states' constitutions must expressly provide for their governments to be able to transfer sovereign powers to SADC. 179 Allan writes that "political will is a crucial ingredient in the integration process", without which there will be little progress. 180 As Ruppel rightly pointed out, "without political will and good faith on the part of … states to meet and comply with their obligations as spelt out in ratified treaties and conventions, economic regional integration is likely to remain a concept on paper". 181 Therefore, there must be political will on the part of SADC leaders to adhere to the objectives of the treaty and the provisions of the unified legislation.
CONCLUSION
Clearly, the settlement of cross-border insolvency disputes presents no difficulty for OHADA contracting states. SADC states are therefore urged to enact uniform insolvency law provisions. There is no doubt that this would come at some cost, but efforts must continue until the objective is achieved. SADC leaders and their collaborators (academics, businessmen and students) have the responsibility to pursue such integration. In a nutshell, it would be both practical and good administrative practice to have one set of insolvency laws in the SADC region that would do away with uncertainty and ambiguity in cross-border commercial transactions among SADC states. It is hoped that SADC will rise to the challenge and engage with all of the above issues.
